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J  U  D  G  M  E  N  T 

 

   The deceased remained untraced, since she left home to 
attend evening classes of school. After two months, her dead body was 
found buried on the river bank. The accused allegedly had love affairs with 
the deceased, which was not liked by the villagers. It was suspected that 
for some unknown reason, he killed her. The villagers demolished his 
dwelling house out of such suspicion.  

 

PROSECUTION CASE :  

 

2.   The prosecution case may, in brief, be stated as follows :  

 

 One Mathius Tirki, son of Late Jerimeus Tirki, a resident of 

village Gohainbheti, under Dhekiajuli PS, lodged an FIR, on 31-01-2007, 

before the Officer-in-charge of the said Police Station informing that on 

that day, some youths of the village, while digging earth to catch rats, on 

the bank of river Panchnoi, they found one dead body of human being and 

on the basis of the wearing clothes, the same was recognized by the 

deceased’s family members to be the corpse of his sister Pyari Tirki. It was 

further informed that since 25-11-2006, Saturday, Pyari Tirki remained 

untraced from home. It was mentioned in the FIR that the accused 

Rupeswar Borah informed the deceased’s family members and the villagers 

about the missing of Pyari Tirki. When the villagers interrogated the 

accused, he disclosed that he had in love with Pyari for about four years 

and pretended to get her back. It was further alleged that on 31-01-2007, 

when the accused learnt about recovery of the dead body of Pyari, he 

abruptly fled away leaving his tractor behind and enquired from one 

Selestin Sanga at the shop of one Joseph Kerketta as to whether the dead 

body was found with any rope on the neck, whether the sweater worn by 

the deceased was red in colour, which he had purchased for her. He played 

a drama in different ways to shield himself from the incident. Hence, it was 

suspected that the accused committed the crime.   

 

INVESTIGATION :  

 

3.   Based on the above FIR, Dhekiajuli PS Case No.37/2007 u/s 

302 /201 of the IPC, dated 31-01-2007, was registered and the Officer –in-

charge SI Deben Ch. Nath took up the investigation himself into the case. It 

may pertinently be mentioned that on 31-01-2007, at about 12-50, noon, 

the officer in-Charge of Dhekiajuli PS received a telephonic message from 

one Haren Thakuria of Amtol Bhergaon, in regard to the death of a girl in 
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suspicious circumstances at a place and accordingly, the aforesaid 

information was recorded in the General Diary of the Police Station, vide 

GD Entry No. 1077, dated 31-01-2007. On the basis of the said GD Entry, he 

proceeded to the place of occurrence and launched investigation.  

 

4.   In course of investigation, the IO, SI Deben Ch. Nath found the 

dead body of Pyari Tirki at the place of occurrence, that is, on the bank of 

the river Panchnoi and thereupon, he drew up a sketch map of the place of 

occurrence, where the dead body was found. The IO seized one plastic 

rope, which was used for tying the dead body. Thereafter, he made a 

requisition for holding inquest on the dead body to the Executive 

Magistrate, over phone and accordingly, the Executive Magistrate held 

inquest on the dead body. After preparation of the inquest report, the dead 

body was sent to Kanaklata Civil Hospital, Tezpur for Post Mortem 

Examination. Then, the IO recorded the statements of the witnesses. The 

IO made attempts to arrest the accused, but he was not found and the 

villagers demolished his house. The IO arrested the accused on 02-02-2007 

from a nearby village. He got the statement of the witness Sabina Kujur 

recorded u/s 164 CrPC at Tezpur Court. On completion of investigation, the 

IO laid a charge-sheet u/s 302/201 of the IPC against the accused Rupeswar 

Bora.  

 

TRIAL :  

 

5.   Since the charge sheeted offences, mentioned above, are 

exclusively triable by the Court of Session, the  then Learned Judicial 

Magistrate, 1st Class, Tezpur, Sonitpur, vide order, dated 30-11-2007, passed, 

in GR Case No.155/2007, after observing the formalities under Section 209 of 

the CrPC, committed the case to this Court of Session for trial.  

 

6.  On perusal of the prima-facie evidence on the case diary and 

hearing the learned counsel of both the sides, the then learned Additional 

Session Judge FTC, Tezpur to whom the case was transferred for disposal 

vide order, dated 06-02-2008, framed formal charges u/s 302/201 of the IPC, 

vide order, dated 21-07-2008. The charges were then read over and 

explained to the accused to which he pleaded not guilty and claimed to be 

tried.  

 

7.   It may be mentioned here that as the trial Court was lying 

vacant and in view of the order of the Hon’ble High Court, vide order No. 60, 

dated 15-06-2012, this old pending case was withdrawn to this Court of 

Session for disposal, vide order, dated 07-03-2013.  
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8.   In order to prove the charges, levelled against the accused, 

the prosecution has examined 14 (fourteen) witnesses, including the 

autopsy surgeon and the Investigating Officer, while the defence cross-

examined ten witnesses out of them.  

 

9.  After closing the evidence of the prosecution side, the 

statement of the accused was recorded u/s 313 of the CrPC, on 22-05-2014. 

The accused pleaded not guilty, and declined to examine any witness in 

defence.  

 

10.  I have heard the arguments advanced by Mr. H. P. Sedai, the 

learned Public Prosecutor, and Mr. F. Haque, the learned defence counsel. I 

have gone through the entire evidence proffered by the prosecution side 

and also the statement of the accused, recorded u/s 313 of the CrPC.   

 

POINTS FOR DETERMINATION :  

   

11.    From the evidence on record, and on the basis of oral 

submission of the learned counsel for both the sides, the following points 

emerged for determination :  

 

 

1. Whether the accused, on or about 25-11-2006, Saturday, at 

Gohainbheti gaon, under Dhekiajuli PS, committed 

murder, by intentionally causing the death of Pyari Tirki  ? 

 

2. Whether the accused, on or about the same day and place,  

caused disappearance of evidence of commission of 

murder of Pyari Tirki  by burying the dead body on the 

bank of the river Panchnoi ?  

 

THE DECISION AND THE REASONS THEREFOR 

 

(A)   WHETHER ‘CULPABLE HOMICIDE’ ? 

Legal position :  

 

12.   The offence of ‘murder’ has been defined in Section 300 of the 

IPC. The basic difference between the ‘culpable homicide’ defined in 

Section 299 IPC and ‘murder’ lies in the degree of the gravity of the 

offence. In order to bring home the offence within the parameter of 

Section 300 of the IPC, the prosecution must establish that the assailant 
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had the definite intention to cause death of the deceased or that the 

offender had the knowledge that the wounds which he was inflicting 

would be sufficient to cause the death or that the same will be dangerous, 

to human life. Therefore, the essential ingredients of the offence have to 

be deduced and inferred from a series of facts, like weapon used in the 

crime, nature of the wound, situs of the wound and other attending 

circumstances. The burden lies on the prosecution to establish that the act 

alleged to constitute the offence of ‘murder’ was really the act of a person 

other than the deceased and at the same time, the onus of proving 

exceptions to Section 300 of the IPC so as to reduce the offence of murder 

to one of ‘culpable homicide not amounting to murder’ lies on the accused. 

However, even though none of the five Exceptions are pleaded or prima-

facie established on the evidence, the prosecution must still be required 

under the law to bring the case under any of the four clauses of Section 300 

of the IPC, to sustain the charge of ‘murder’. If the prosecution fails to 

discharge this onus in establishing any one of the four clauses of Section 

300 of the IPC, the charge of murder would not be made out and the case 

may be one of ‘culpable homicide not amounting to murder’ as described 

u/s 299 of the IPC. Section 201 of the IPC requires that after commission of 

the offence, caused any evidence to disappear or that gave information 

respecting that offence which he knew or believed to be false.  

 

ANALYSIS OF EVIDENCE ON RECORD :  

 

(i) FIR 

[ G.D.E treated as FIR] 

13.  On perusal of the evidence of PW-13 Inspector Deben Ch. 

Nath, the then Officer in-charge of Dhekiajuli PS and the IO in this case, it 

appears that on 31-01-2007, at about 12-50, noon, he received a telephonic 

message from one Haren Thakuria of Amtal Bhergaon, in regard to the 

death of a girl in suspicious circumstances and in connection with the said 

incident, causing damage to the house of the accused by the villagers. The 

said information was recorded as Dhekiajuli PS, GD Entry No.1077, dated 

31-01-2007, at 12-50, noon, Ext.6 and thereupon, after making GD Entry 

No.1078, at 1-10 p.m., Ext.7, he proceeded to the place of occurrence, that 

is, Amtal Bhergaon. It is further noticed from the evidence of PW-13, the 

IO, that he received the FIR, Ext.2, from Mathius Tirki (PW-2) at the place 

of occurrence. Therefore, Ext.6, the Dhekiajuli PS GD Entry No.1077, dated 

31-01-2007 was being the first information report received at Dhekiajuli 

Police Station, before Ext.2 was received, the same is treated as the F.I.R. in 

this case, though the informant Haren Thakuria could not be examined u/s 

161 CrPC, in the case as he fled away from the village in view of fear 
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psychosis prevailing in the village due to attack by the villagers, and so in 

course of trial of the case by the prosecution too.  

 

(ii) MISSING OF PYARI AND RECOVERY OF HER CORPSE :  

[Recovered after about two months of missing] 

 

14.  In the statement, Ext.2, the brother of the deceased Mathius 

Tirki (PW-2) stated that his sister Pyari Tirki remained missing from        

25-11-2006, Saturday, and her dead body was recovered on 31-01-2007, that 

is, after about two months from the bank of the river Panchnoi, where it 

was allegedly kept buried. He has further stated in the said statement 

(Ext.2) and in evidence that the dead body was recovered when some 

youths, namely, Injalush (PW-9) and Jyotish (PW-7) were digging earth to 

catch rats, on the river bank and in the course of the exercise, they found 

the dead body of Pyari, which was recognized by her family members, 

including himself and the villagers, on the basis of the clothes, found with 

it. The evidence of PW 7 Jyotish Baruwa and PW-9 Injalush Lakra reveal 

that they found the dead body on a day, morning, when they went to the 

bank of the river Pachnoi to bring one spade, which they had left on the 

previous day at the place during a picnic visit and when they were 

returning with the spade, they finding a hole of rats, started digging it and 

found a dead body being buried at the place, whereupon, they reported the 

incident to the villagers and they dug out the corpse of a female person. 

The dead body was identified to be of Pyari Tirki on the basis of the clothes 

which were with the corpse by her brother Mathius Tirki (PW-2)  and 

sister Kolostika Tirki (PW-6). From the evidence of PW-2 Mathius Tirki, 

PW-4 Pradip Baruwa and PW-6 Kolostika Tirki, as a whole, it appears that 

they have supported the evidence of PWs 7 and 9 in regard to 

identification of the dead body on the basis of the clothes which were with 

it. The cross-examination of PW-4 Pardip Baruwa, the uncle of the 

deceased Pyari, PW-5 Ilisiba Baruwa, the mother of the deceased, PW-6 

Kolostika Tirki and PW-7 Jyotish Baruwa reveal that the corpse was found 

in completely decomposed condition. PW-13 Inspector Deben Ch. Nath, the 

IO, in his cross-examination denied the defence suggestion that the said 

dead body which was found on the bank of the river Panchnoi was in a 

decomposed condition beyond recognition and thus, contradicted the 

statements of the PWs, aforementioned, that the dead body was in 

decomposed condition beyond recognition. PW-14 Lakhinandan Saharia, 

the Circle Officer (Revenue) who held the inquest on the dead body, vide 

Ext.4, the inquest report, stated in cross-examination that he did not 

record anything in regard to the condition of the dead body, whether it 

was found in solid condition or in a decomposed state, for, it was a matter 
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of post mortem examination. The evidence of PW-10 Padumi Bora, the wife 

of the accused, who is declared hostile by the prosecution, appears to be 

hearsay. PW-11 Jogsen Kissan and PW-12 Selestian Sanga have not stated 

anything in support of the prosecution case.  

 

15.   Form the evidence of PW-2 ( the brother), PW-4 ( the cousin 

sister), PW-6 (sister), PW-7 ( villager), PW-9 ( villager), it is found that the 

deceased was identified on the basis of the wearing apparels found on her 

person, as the dead body was decomposed, remaining only the skeletal. 

The police did not seize those wearing clothes found on the person of the 

deceased. PW-14, the Inquest Officer, did not record in the Inquest Report, 

Ext.4, in regard to the condition of the dead body whether it was found in a 

solid condition or in a decomposed state, for it was a matter of post 

mortem examination. The evidence of PW-13, the IO reveals that the dead 

body was sent by the In-charge of Rakhasmari OP to Kanaklata Civil 

Hospital, Tezpur for Post Mortem examination by the dead body challan, 

Ext.9. On perusal of Ext.9, it appears that the dead body of Pyari Tirki was 

found on the east bank of Panchnoi river, in village Amtol Gohaibheti, 

indicating that it was sent after identification at the place where it was 

found by the PWs with the accompanying police personal and others, 

namely C/171 Dulon Patangia and PW-2 and another. The evidence of PW-1 

Dr. Ranjan Kumar Das, the autopsy surgeon, has deposed that he 

performed the post mortem examination on the copse of Pyari Tirki, on 

01-02-2007, on being identified by Constable Dulan Patangia. According to 

PW-1, the doctor, stated in cross-examination that the presence of rigor 

mortis suggested that the death of the deceased was caused within 24 to 36 

hours, prior to examination and that decomposition of human body begins 

after 5 to 6 days of death and completed after 8 to 10 days. Thus, the post-

mortem report and the evidence of the other PWs are quite confusing and 

do not support each other, in regard to the probable time of death of the 

deceased. 

 

(B) WHETEHR MURDER :  

[Culpable homicide amounting to murder] 

 

16.  There is no dispute that the deceased met with a homicidal 

death. It is the consistent case of the prosecution that the cause of death of 

the deceased Pyari Tirki was homicidal. PW-14 Lakhinandan Saharia, the 

Circle Officer (Revenue), Dhekiajuli Revenue Circle, who prepared the 

Inquest Report, u/s 174 of the CrPC, Ext.4, found the dead body in 

disinterred position, inter-alia, with the neck tied with its long hair and 

the hands were tied with rope from behind and further, legs were tide with 
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rope. PW-1 Dr. Ranjan Kumar Das, the doctor, who performed the Post 

Mortem Examination on the dead body of the deceased, on 01-02-2007, 

vide Ext. 1, the Post Mortem report has supported the external description 

of the dead body, as found by PW-13, during inquest. The defence has not 

disputed these facts in the cross-examination of PWs 1 and 14, 

aforementioned. On perusal of the evidence of PW-13, Inspector Deben 

Chandra Nath, the IO, it is found that he seized one plastic rope, Mat.Ext.1, 

by Ext.3, the seizure memo, from the corpse of Pyari Tirki.  

 

17.  On scrutiny of the evidence of the remaining PWs, as a whole, 

it is apparent that the dead body of the deceased was found buried on the 

bank of the river Panchnoi, though there is no direct evidence as to the 

circumstances leading to her death and who buried the dead body at the 

place, which is specifically indicated in mark ‘B’ of the sketch map, Ext.8, 

drawn by PW-13, the IO.  

 

18.  Considered thus, it is crystal clear from the evidence, on 

record, that the cause of death of Pyari Tirki was definitely a deliberate 

and premeditated act of the assailant and was not the result of any 

accident, rashness or negligence, for which the offence is certainly 

‘culpable homicide’, defined in Section 299 and the case squarely falls 

within the definition of the term ‘murder’ defined in Section 300 and 

further punishable u/s 302/201 of the IPC, beyond all reasonable doubt.  

 

(C)  COMPLICITY : 

[Circumstantial evidence not proved] 

 

19.  In the instant case, there is no eye witness to the incident of 

murder of Pyari Tirki. However, the prosecution has laid certain 

circumstantial evidence, in order to prove the charges against the accused. 

In Kusuma Ankama Rao –Vs- State of A.P. ( AIR 2008 SC 2819), the 

Hon’ble Supreme Court held, in regard to circumstantial evidence, as 

follows :  

 

 " 12 …..The conditions precedent in the words of this 

Court, before conviction could be based on circumstantial 

evidence, must be fully established. They are :-  

(1) the circumstances from which the conclusion of guilt is to 

be drawn should be fully established. The circumstances 

concerned 'must' or 'should' and not 'may be' established;  

 

(2) the facts so established should be consistent only with the 
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--'hypothesis of the guilt of the accused, that is to say, they 

should not be explainable on any other hypothesis except 

that the accused is guilty;  

 

(3) the circumstances should be of a conclusive nature and 

tendency;  

 

(4) they should exclude every possible hypothesis except the 

one to be proved; and  

 

(5) there must be a chain of evidence so complete as not to 

leave any reasonable ground for the conclusion consistent 

with the innocence of the accused and must show that in all 

human probability the act must have been done by the 

accused." 

 

20.  Therefore, in order to justify the inference of guilt, the 

inculpatory circumstantial facts, appeared from evidence on record, must 

be incompatible with the plea of innocence of the accused and incapable of 

explanation of any other reasonable hypothesis than that of the guilt of 

the accused. In view of the above settled concept of circumstantial 

evidence in criminal trial, this Court finds it appropriate to discuss the 

evidence proffered by the prosecution in this case.  

 

21.  Firstly, existence of love affairs between the accused and the 

deceased Pyari. On scrutiny of the evidence of PW-2 Matius Tirki, an 

independent witness, PW-4 Pradip Baruwa, the cousin brother of the 

deceased, PW-5 Ilishiba Baruwa, the mother of the deceased, PW-6 

Kolostika Tirki, the sister of the deceased, PW-7 Jyotish Baruwa and PW-9 

Injalush Lakra, independent witnesses, it transpires that the accused is a 

contractor by profession and developed close intimacy with the deceased 

Pyari, who was belong to a different community, which was disliked by the 

deceased’s community and so, the accused was cautioned to severe his 

relation with her (Pyari), but ignoring the advice, they continued their 

intimacy as before. It further appears, on conjoint reading of evidence of 

PW-4 Pradip Baruwa and PW-5 Ilishiba Baruwa (the mother) that 

arrangement was made to forcibly give the deceased Pyari in marriage 

with another boy. Therefore, from the aforesaid evidence on record, the 

PWs, aforementioned, strongly suspected the accused’s complicity to the 

crime of murder of Pyari. No sensible man can deny that love is nothing, 

but a strong feeling of affection and therefore, this Court is of the 

considered view that in absence of any evidence of betrayal on the part of 
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the accused, towards his alleged love affairs with Pyari, it cannot be 

inferred that he murdered her. The accused, in his statement, recorded u/s 

313 CrPC, denied that he had love affairs with the deceased Pyari Tirki. 

Hence, this piece of circumstantial evidence against the accused is held not 

established as an incriminating evidence against the accused, beyond all 

reasonable doubt.  

 

22.  Secondly, from the evidence of PW-2 Mathius Tirki, PW-4 

Pradip Baruwa and PW-6 Kolostika Tirki, it appears that at the time of 

recovery of the dead body of Pyari, on the bank of the river Panchnoi, 

where it was buried, the accused was going to bring cowdung from the 

nearby village on a tractor and allegedly, he, knowing about the recovery 

of her dead body, fled away leaving his tractor behind and he could not be 

traced out despite search was made. In this connection, the cross-

examination of PW-13 Inspector Deben Chandra Nath, the IO, is relevant. 

According to him (PW-13), the house of the accused was situated at a 

distance of about 800/900 meters from the place of recovery of the dead 

body, though he has not drawn up the sketch map of the place of location 

of his house, the same was demolished by the agitated villagers. Therefore, 

this Court is of the view that the conduct of the terror striken accused 

fleeing from the village, in the face of approaching agitated mob of 

villagers is not contrary to the normal human conduct and as such, cannot 

be concluded as a piece of incriminating evidence establishing his 

complicity to the crime of murder of Pyari Tirki, beyond doubt.     

 

23.  Thirdly, having carefully gone through the evidence on 

record, it transpires that Pyari Tirki remained missing since 25-11-2006, 

from the time, she went to attend evening classes in school and it was 

initially thought that she eloped with somebody to marry and this 

presumption got removed only when her dead body was found buried at a 

human inhabited area, on the bank of the river Panchnoi, on 31-01-2007, 

morning. During this intervening period, the evidence of PWs 2,4,5,6 and 7 

reveal, the accused indiscriminately enquired from the villagers and the 

deceased’s family members about the whereabouts of Pyari Tirki and often 

wept lamenting her missing and further, appealed to them to bring her 

back, indicating thereby his fondness towards her, which spontaneous act 

further indicated his remote possibility to murder Pyari, whom he 

allegedly deeply loved. These facts, undoubtedly, cannot be treated as 

incriminating evidence against the accused, beyond any shadow of doubt.   

   

24.  Situated thus, in the considered opinion of this Court, since 

the prosecution has miserably failed to prove the above circumstances 
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conclusively against the accused, as discussed above, beyond reasonable 

doubt, he cannot reasonably be held guilty of the charge of murder of 

Pyari Tirki and causing disappearance of evidence of the offence by 

burying the dead body on the river bank. The mere evidence that the 

accused Rupeswar Bora was maintaining unwarranted intimacy with the 

deceased Pyari, without more incriminating evidence, is certainly not 

sufficient to connect him with the crime of her murder. In Union 

Territory of Goa –Vs- Boavetura D’ souza case [ AIR 1993 SC 1199 ], the 

Apex Court held that in criminal case, mere suspicion, however, strong, 

cannot take the place of legal proof.  

 

C  O N  C  L  U  S  I  O  N  

 

25.  For the reasons, set forth above, this Court is constrained to 

hold that the prosecution has failed to prove the charges levelled against 

the accused, beyond all reasonable doubt. 

 

26.     Accordingly, the accused, namely, Rupeswar Bora is acquitted 

of the charges u/s 302/201 of the IPC and set at liberty.   

 

27.     The seized articles be destroyed in due course of law.  

 

28.   The judgment and order, as above, is pronounced in the open 

Court, in presence of the accused and the learned counsel for both the 

sides, on this the 26th day of June, 2014, under the Hand and Seal of this 

Court.  

   Accordingly, the case is disposed of. 

 
                 ( A. BORTHAKUR )   

                   SESSIONS JUDGE 
                                          SONITPUR :: TEZPUR 
Typed to my dictation and  
corrected by me, bearing  
my signatures on each page  : 

 
 

(A. BORTHAKUR)   
SESSIONS JUDGE, 
SONITPUR :: TEZPUR 
 

 
          
 
 
 
* * * * 

 

Typed by me,  
on dictation : 
 
 
(J.K. Muru, Steno ) 
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SESSIONS  CASE NO. 214 OF 2007 

ANNEXURE 

LIST OF PROSECUTION WITNESSES 

PW–1  : Ranjan Kr. Das, the MO 
PW–2  : Mathius Tirki 
PW–3  : Sabina Kujur 
PW–4  : Pradip Baruwa 
PW–5  : Ilishiba Baruwa 
PW–6  : Kolostika Tirki 
PW–7  : Jyotish Baruwa 
PW–8  : Prabin Kr. Til 
PW–9  : Injalush Lakra 
PW–10  : Padumi Borah 
PW–11  : Jogsen Kissain  
PW–12  : Selestian Sanga 
PW–13  : Deben Ch. Nath, the IO 
PW–14  : Lakhinandan Saharia 
 

  LIST OF DEFENCE WITNESSES 
 

N  I  L 
 

LIST OF COURT WITNESSES 
 

N  I  L 
 

LIST OF DOCUMENTS EXHIBITED  BY PROSECUTION 
 

Exhibit –1  :  Post Mortem Report 
Exhibit –2  :  Ejahar 
Exhibit –3  :  Seizure List 
Exhibit –4  :  Inquest Report 
Exhibit –5  :  Statement u/s 164 CrPC 
Exhibit –6 & 7  :   Extact of GD Entries 
Exhibit –8   :  Sketch Map 
Exhibit –9  :  Dead Body Challan 
Exhibit –10  :  Charge-sheet 
 
 

MATERIAL EXHIBIT 
 

Mat. Exhibit –1  :  the plastic rope 
 

DEFENCE EXHIBIT 
 

N  I  

(A. BORTHAKUR)   
 SESSIONS JUDGE, 

SONITPUR :: TEZPUR 


